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his is a bad-tempered complaint about 
ambiguity in European policy-making. 
Some will argue, following Henry 

Kissinger, that constructive ambiguity is the 
trick that conjures consensus where only 
disagreement exists. Others, following the 
literary critic William Empsom, will argue that 
seven types of ambiguity enrich our reading of 
the text. Hm. I doubt that William Empsom, 
eminent though he was, ever had the pleasure 
of studying a European Union communiqué. 
Although, actually, he did not die until 1984, so 
who knows? 

My particular beef is the process that produces 
policy in the EU, where ‘policy’ means strategic 
direction rather than legislation. My case study 
is the policy on trade and development, 
prepared and completed in the first quarter of 
2012.  

This is how I thought the process worked. First, 
the Commission produces a policy paper, called 
a Communication. This is then discussed by 
Member States, redrafted, and eventually 
agreed by the Council, which issues Council 
Conclusions. The Council trumps the 
Commission, so the Conclusions become the 
policy. Note that the European Parliament is not 
involved at all in this process, since it has rights 
only over legislation and not over policy. 

What happened in the case of the new policy on 
trade and development?  On 27 January 2012, 
the European Commission published a 
Communication on ‘Trade, Growth and 
Development: Tailoring trade and investment 
policy for those countries most in need’. On 12 
March, this was discussed in the Council of 
Ministers, which adopted Conclusions on the 
subject.  

The Communication is about 20 pages in length. 
It is the first on the topic since 2002, and is 

intended to set out a direction of travel for the 
next decade. The table of contents is 
reproduced in Figure 1. The paper (a) reviews 
changes in the world (‘the great reshuffle’), (b) 
summarises what the EU has achieved over the 
past decade in terms of trade and investment 
policy with respect to developing countries, and 
(c) lays out an agenda to 2020 or so, for the EU 
itself and within the multilateral context. There 
is also a short section on what developing 
countries must do. 

The Council Conclusions are altogether more 
flimsy. The 3 page text is reproduced in 
Appendix 1. It consists of 34 short paragraphs, 
each of which begins with a verb. The Council, 
we learn, recalls, recognises, acknowledges, 
emphasises, and even welcomes (twice). 
Nowhere does it agree, approve, instruct, 
mandate or otherwise decide; or, come to that, 
disagree or not approve. 

Those of us outside the magic circle are then 
left with the tedious, tedious task of trying to 
work out which statements in the original 
Communication have been picked up by the 
Council and which have not, and which new 
ideas have been inserted by the Council. How 
are we to interpret changes of emphasis 
between the two texts? Which text, we wonder, 
is the real policy; and, equally important, which 
text do the various EU institutions think is the 
real policy? You might expect that the 
Communication would be rewritten following 
the Council discussion, and issued as a final 
version of the policy: no such luck. 

We have struggled with this problem in the 
past, for example with respect to European 
Commission proposals on the Millennium 
Development Goals, back in 2010. Mikaela 
Gavas and I found then that the Council 
accepted many proposals from the Commission, 
but omitted others and added some points of  
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“…the Council 
accepted many 
proposals from 
the Commission, 
but omitted 
others and 
added some 
points of its own. 
Quite often, in 
these exercises, 
the Council 
scales down 
Commission 
ambition, 
especially with 
regard to 
oversight and 
coordination by 
the 
Commission.” 

 

 

 

 

Figure 1  

     Source: http://trade.ec.europa.eu/doclib/docs/2012/january/tradoc_148992.EN.pdf

  

 

 

 

 

 

 

 

 

 

 

 

its own. Quite often, in these exercises, the 
Council scales down Commission ambition, 
especially with regard to oversight and 
coordination by the Commission. 

Others have also struggled with this issue. In 
2008, the UK House of Commons European 
Scrutiny Committee carried out an enquiry ‘into 
the arrangements for the preparation, 
consideration and approval of the Conclusions 
of the European Council and the Council of 
Ministers’ and the role of different institutions, 
including the Commission. It concentrated 
mainly on the question of whether draft 
Conclusions and the detail of Council 
discussions are in the public domain or not, but 
it also contained various (and not entirely 
consistent) comments on the legal status of 

Council Conclusions. Thus, the Committee itself 
opened its report by saying that  
 
‘The Conclusions of the European Council are 
politically binding on the Member States and 
have a major influence on the direction of EC 
and EU business.’ (para 1) 
 
It went on to report as follows: 
 
Annex I of the Presidency Conclusions of the 
Seville European Council (21-22 June 2002) set 
out “rules for organising the proceedings of the 
European Council”. Paragraphs 12 and 13 say: 
“The conclusions, which shall be as concise as 
possible, shall set out the policy guidelines and 
decisions reached by the European Council,  
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“And are we to 
understand that 
Council 
Conclusions are 
binding on 
Member States, 
but not on the 
EU as a whole? 
On the 
Commission?”  

 

 

placing them briefly in their context and 
indicating the stages of the procedure to follow 
on from them (Para 6) 

and 

Mrs Beckett (the then UK Foreign Secretary) 
told us that Conclusions of the Council of 
Ministers: “set out the policy position of the 
Council of Ministers on a particular point. . . . 
“Council Conclusions are not legally binding but 
constitute a political commitment on the part of 
Member States (Para 28). 

Note especially the wording that the 
Conclusions are ‘binding on the Member 
States’, but also that they ‘are not legally 
binding ... but constitute a political 
commitment’. Which is correct? And are we to 
understand that Council Conclusions are 
binding on Member States, but not on the EU as 
a whole? On the Commission? 

 

 

Table1 

Illustrative comparison of Commission Communication and Council Conclusions on Trade and 
Development, 2012 

Commission Communication Council Conclusions 

Reform of the GSP to benefit countries and 

sectors most in need (LDCs, LICs and LMICs) 

Importance of early adoption of a new GSP 

regulation 

A package to promote trade for small operators 

in developing countries, via: 

 Practical information on trade policies 

and market information 

 Facilitating the use of intellectual 

property tools 

 Training diaspora small traders 

 Promoting dialogue with SMEs 

 Facilitating access to finance 

 Extending simplified ROOs 

 Supporting fair trade and organic trade 

‘Encouraging the Commission to move swiftly 

forward on the package of support aimed at 

helping small-scale operators to capture the 

benefits from trade’. 

Better targeted aid for trade, esp focus on LDCs, 

small operators and regional programmes 

General support for AFT, ‘focusing on LDCs and 

developing countries most in need’. 

Boosting FDI, by means of: 

 Investment protection agreements as 

part of FTA negotiations; 

 More use of blending in finance, as well 

as guarantees and PPPs. 

 

Conclude EPAs with all interested ACP countries 

and regions 

Rapid conclusion of EPAs 

New negotiations on FTAs with Egypt, Tunisia, 

Jordan and Morocco. 

‘Strengthening relations with immediate 

neighbours through the announced partnership 

for democracy and shared prosperity with 

countries in the Southern Mediterranean’ 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

“Frankly, it is 
really difficult to 
tell what has 
been agreed 
from the 
Communication 
and what has 
not.” 

 

 

 

 

 

 

 

 

 

This is all very confusing, because the ‘European 
Council’ (composed of Heads of Government) is 
not the same as the Council of the EU 
(composed of ministers), with the two having 
somewhat different powers. The European 
Council sets political directions, whereas the 
Council of the EU is a pillar of the legislative 
system, alongside the European Parliament. It is 
obviously necessary to specify which Council is 
being referred to. 

In the case of the trade and development 
policy, the key proposals for the next decade 
are contained in Chapter 4 of the 
Communication, and in paras 19-33 of the 
Council Conclusions – and note that ‘Council’ in 
this case refers to the Council of the EU. Table 1 
contains an illustrative comparison – illustrative 
only, because it really is not the job of an 
amateur Kremlinologist sitting in Brighton to 
decode the inner workings of the Brussels 
institutions.  Frankly, it is really difficult to tell 
what has been agreed from the Communication 
and what has not. In some cases, the distinction 
may not matter because formal legislative 
proposals will have to work their way back 
through the system. However, this will not 
always be the case. In any case, the Commission 

presumably needs unambiguous guidance on 
what legislation to bring forward. 

The problem lies partly with vocabulary, partly 
with lack of detail in the Conclusions, and partly 
is a matter of interpretation. For example, when 
the Council says that it ‘underlines the need to 
address the situation of vulnerable developing 
countries, and strengthen their ability to cope 
with external shocks’, does that amount to a 
mandate to extend V-FLEX, or does it not? And 
does the Council agree to temporary derogation 
of Rules of Origin for crisis-affected countries, 
or does it not? Sometimes, the Conclusions 
appear weaker than the Communication, 
sometimes stronger. For example, what does 
the Council mean by trade agreements which 
‘improve market access for both sides’, given 
statements elsewhere about the dangers of 
accelerated reciprocity? Finally, what on earth 
does the Council mean by concluding right at 
the end of its Conclusions, that it ‘invites the 
Commission to provide a report to the Council 
on implementation of the communication and 
the follow up to these conclusions in 2015’? 
Does that mean that it accepts the 
communication? In which case, why not say so? 

 

 

Impact assessments for all new trade policy  

Temporary derogations to rules of origin for 

crisis-affected countries 

 

Transparency rules for payments to 

governments in the extractive and forestry 

sectors 

 

New shock-absorbing schemes to build on the 

experience of V-FLEX 

‘Underlining the need to address the situation of 

vulnerable developing countries, and strengthen 

their ability to cope with external shocks’. 

Commitment to DDA, including trade facilitation 

DFQF for LDCs,  

The Council is committed to promoting a 

multilateral agenda for trade and development, 

by: 

 DFQF for LDCs; 

 Preferential ROOs for LDCs 

 Enhanced market transparency 

 Other (incl LDC accession, market access 

in services) 

 Bilateral and regional comprehensive 

agreements to improve market access for both 

sides 
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Remember, I am using trade policy as an 
example, not particularly as a matter for 
discussion in its own right. Trade policy may not 
be the most egregious example of ambiguity in 
policy-making.  

There are only two possible explanations for 
this behaviour by the European institutions. 
Either some clever game is being played, in 
which interests are being served by ambiguity. 
It might be the case, for example, that the 
Commission does not really accept that it can 
be trumped by the Council, so maintains the 
Communication as its own policy, expecting to 
negotiate with the Council during 
implementation. Alternatively, it might be that 
policy-making is incoherent and incompetent. 
Personally, I think both are probably true – and 
equally unacceptable. Ambiguity can enrich our 
reading, as William Empsom showed. On the 
other hand, he defines one type of ambiguity in 
a way that resonates with EU policy-making: 
‘two words that within context are opposites 
that expose a fundamental division in the 
author's mind’. Even worse, ambiguity can 

occur when ‘a statement says nothing and the 
readers are forced to invent a statement of 
their own, most likely in conflict with that of the 
author’. 

It is not difficult to suggest what ought to 
happen: a draft policy should be issued by the 
Commission and re-issued in amended and final 
form when the Council has issued its 
Conclusions. Both the Council and the 
Commission need to behave differently. The 
Council needs to be much more concrete in 
approving or amending the policy, paragraph by 
paragraph, and line by line, using the right 
vocabulary to do so. The Commission needs to 
make sure it issues a final policy which 
incorporates the Council’s changes. And, by the 
way, the European Parliament needs to muscle 
in on this whole process and insist on 
accountability for policy. 

The views presented in this paper are those of the 
authors and do not necessarily represent the views 
of ODI. 

 

 
 

 

 
 
Annex 1 

EU Council conclusions on EU's approach to trade, growth and development in the next decade 

 

 

 

 

 

 

 

 

 

 

 

 

The Council adopted the following conclusions: 

1.      "The Council welcomes the Commission's 
communication on "Trade, Growth and 
Development: Tailoring trade and investment 
policy for those countries most in need". 

In this context the Council: 

2.      Stresses that openness to international 
trade accompanied by adequate domestic 
policies and institutional reforms is key to 
sustaining inclusive growth and poverty 
reduction in developing countries, just as 
keeping its markets open is key to Europe's 
economic growth and welfare; 

3.      Recognizes the EU's critical role as the 
world's largest trading power, a leading foreign 
direct investor, and the world's biggest provider 
of development assistance, in supporting 
development efforts of partner countries; 

4.      Confirms the importance of an ambitious 
and comprehensive EU trade, investment and 
development policy, which takes into account 

the profound changes in the world economic 
landscape; 

5.      Acknowledges that while many developing 
partners have furthered their integration into 
the world economy and become globally 
competitive, others, in particular LDCs, continue 
to lag behind and risk further marginalization; 

6.      Recognizes that the growing economic 
diversity of developing countries calls for 
greater differentiation in the design and 
implementation of EU trade, investment and 
development policies in order to sharpen the 
focus on LDCs and other developing countries 
most in need amongst others through reform of 
the GSP system; 

7.      Reaffirms that the EU will refine its 
relations with emerging economies, focusing 
less on development cooperation and more on 
new forms of partnership based on shared 
benefits and responsibilities; 

8.      Reiterates the EU's commitment to use 
and further improve all available policies and  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

instruments to make trade work for poverty 
reduction, focusing efforts on LDCs and other 
developing countries most in need while taking 
into account the diversity of developing 
countries other than LDCs; 

9.      Underscores the importance of the 
multilateral approach as the most important 
avenue to fight protectionism and resolve 
outstanding issues on the international trade 
agenda, and stresses the importance of 
preserving and strengthening the WTO; 

10.  Welcomes that duty free and quota free 
access for LDCs under the Everything But Arms 
initiative has helped them increase their export 
to the EU considerably while acknowledging 
that more needs to be done to support 
diversification of their economies and facilitate 
their access to EU markets; 

11.  Recognizes that for trade to fully contribute 
to economic growth and poverty reduction it is 
necessary to go beyond tariff reduction and 
address new issues including services, 
procurement and investments, and constraints 
associated with the business environment, 
productive capacity, infrastructure and social 
services, as well as the ability to overcome 
technical barriers to trade; 

12.  Stresses that the role of women is 
fundamental to poverty reduction and 
development and underlines the importance of 
women as economic actors and their right to be 
fully involved in all aspects of the economy as 
producers, consumers and decision makers; 

13.  Recalls that Policy Coherence for 
Development is a central guiding principle of 
the EU's trade and development policy, and 
recognizes the importance of further enhancing 
coherence and complementarity within the EU's 
external policies as well as between internal 
and external policies; 

14.  Emphasizes that democratic ownership by 
developing countries of their own development 
processes is key to the successful outcome 
thereof, and that as one of the core principles 
of its development policy the EU will support 
developing countries' own policies, strategies 
and reforms, when providing assistance; 

15.  Recalls that one of the basic objectives of 
the EU is to ensure that economic growth and 
development go hand in hand with good 

governance, sustainable development, human 
rights, labour rights and social justice; 

16.  Recognizes the crucial role of the private 
sector -  in particular small operators that 
constitute the backbone of the economies in 
many developing countries - in creating growth 
and development, and underlines the 
importance of promoting responsible business 
conduct, encouraging partnerships between the 
private and public sectors and engaging in 
dialogue with civil society; 

17.  Highlights the importance of responsible 
domestic and foreign investment, as a key 
element to creating decent jobs and achieving 
sustainable economic development, and 
underlines the need to assist developing 
countries in creating a sound investment 
climate; inter alia through good governance, 
macroeconomic stability and an effective and 
predictable legal system; 

18.  Stresses the need to continue supporting 
regional integration processes with a strong 
emphasis on the requirements of LDCs, and the 
poorest and most vulnerable populations, with 
the aim of overcoming the drawbacks of small 
and fragmented markets, to make countries 
more attractive to FDI and spur economic 
growth and sustainable development; 

The Council is committed to: 

Promoting a multilateral agenda for trade and 
development, by 

19.  Preserving and enhancing the multilateral 
trading system at the core of EU's trade, 
investment and development policy and 
continuing efforts to achieve a balanced 
outcome of the negotiations on the Doha 
Development Agenda (DDA), including 
delivering on its development dimension; 

20.  Inviting the Commission to continue its 
work for concrete results in the WTO context 
that particularly can benefit LDCs and other 
developing countries most in need, and to work 
for early results in the DDA negotiations on 
trade facilitation, non-tariff barriers and dispute 
settlement; 

·    continue to call on developed countries and 
developing countries in a position to do so, to 
follow the EU's lead in providing LDCs with 
duty-free and quota-free access for all products 
except arms; 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 ·    encourage emerging economies to assume - 
in line with their increased international 
competiveness - more responsibility by opening 
their market on a non-discriminatory basis 
towards the rest of the WTO membership; 

 ·    taking into account the recent reform of the 
EU's rules of origin, push for greater coherence 
in preferential rules of origin for LDCs, including 
greater transparency and simplicity; 

 ·    work towards a positive outcome on cotton 
in the WTO negotiations; 

 ·    enhance market transparency to mitigate 
excessive price volatility in commodity markets, 
which can in particular have adverse effects on 
developing countries heavily dependent on 
commodity exports; 

 ·    facilitate the accession of LDCs to the WTO 
by contributing to strengthening and 
operationalizing the 2002 accession guidelines 
and enhancing transparency in the accession 
negotiations; 

 ·    follow-up the discussions on improving 
market access in services for LDCs, taking into 
account the services waiver for LDCs, adopted 
at the Eighth WTO Ministerial Conference in 
December 2011; 

 ·    promote the use of intellectual property 
tools, including geographical indications, while 
giving favorable consideration to duly 
motivated requests for further extension of the 
TRIPS implementation deadline for LDCs; 

 ·    address emerging challenges such as food 
security, sustainable use of natural resources, 
access to energy supplies and climate change, 
and 

Providing improved market access for 
developing countries by, 

21.  Emphasizing the importance of the early 
adoption of a new GSP regulation in order to 
allow all economic operators sufficient time to 
adapt to its entry into force no later than by 
1 January 2014; 

22.  Calling on the Commission to move forward 
in the bilateral and regional negotiations with 
developing countries with the aim of reaching 
ambitious and comprehensive agreements to 
improve market access for both sides, while 

taking into account the level of development of 
partner countries; 

23.  Supporting a rapid conclusion of the 
negotiations on development oriented, WTO-
compatible Economic Partnership Agreements 
(EPAs) that promote regional integration and 
integration in the world economy, enhance 
predictability and secure legal certainty, based 
on a shared commitment to a trade and 
development partnership between the EU and 
the ACP countries and regions; Underlining, at 
the same time, the need for flexibility on both 
sides and pragmatism to find solutions to the 
outstanding issues in the negotiations including 
advancing through variable geometries or 
multiple speed agreements adapted to the 
specific needs and capacities of each ACP 
country and region; 

24.  Stressing the importance of strengthening 
the EU's relations with its immediate neighbors 
through the announced partnership for 
democracy and shared prosperity with 
countries in the Southern Mediterranean in 
response to the "Arab Spring", and through  the 
Eastern Partnership; and 

Working towards sustainable development 
through a green economy, by 

25.  Supporting the expeditious elimination of 
tariff and non-tariff barriers on goods and 
services that can deliver environmental benefits 
and support improved access to green 
technology, also for developing countries; 

26.  Supporting green and inclusive growth as 
part of sustainable development through 
measures such as GSP+, bilateral and regional 
trade agreements, innovative financing and 
public-private partnerships, and by streamlining 
Sustainability Impact Assessments as a means 
of strengthening the sustainability dimension in 
EU's trade policy; 

27.  Supporting producers and traders in 
developing countries to engage in trade 
schemes based on sustainable criteria such as 
fair, ethical and organic trade - giving particular 
attention to small operators - and engaging 
private companies in fostering inclusive and 
sustainable growth in developing countries; and 

Developing more focused, targeted and 
coordinated Aid for Trade, by 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This and other 
EDCSP Opinions 
can be found at 
http://internatio
nal-
development.eu  

 

28.  Confirming that the EU and its Member 
States  should continue to lead global efforts to 
respond to the Aid for Trade (AfT) demands, 
and calling on the Commission and Member 
states to continuously review the EU's Aid for 
Trade strategies and programmes, taking into 
account lessons learned and focusing on results; 

29.  Recognizing the need for better targeted, 
result-oriented and coordinated Aid for Trade 
as part of the aid and development 
effectiveness agenda, as agreed in Busan, by 
encouraging developing countries to integrate 
trade as a strong component in their 
development strategies, enhancing the 
complementarity and coherence between trade 
and development instruments, focusing on LDCs 
and developing countries most in need and 
increasing the engagement of the private 
sector; 

30.  Calling on the Commission and Member 
States to better coordinate their aid for trade, 
and to align it behind the development 
strategies of partner countries, supporting 
efforts to integrate the inclusive and 
sustainable growth dimension in these 
strategies, keeping in mind the importance of 
capacity building; 

31.  Inviting the Commission and Member 
States to work with new and traditional 
partners to increase the effectiveness of the 
Enhanced Integrated Framework (EIF) and other 
internationally recognized frameworks, and 
focus on impact and results; 

 

 

 

 

 

 

 

 

 

 

32.  Encouraging the Commission to move 
swiftly forward on the package of support 
aimed at helping small-scale operators to 
capture the benefits from trade, and address 
the obstacles that keep many of them in the 
informal sector; 

33.  Underlining the need to address the 
situation of vulnerable developing countries 
and strengthen their ability to cope with 
external shocks, such as fluctuations in the 
prices of food, as well as the role and impact of 
trade in raw materials, including in fueling 
conflict; 

oooOooo 

34.  The Council invites the Commission to 
provide a report to the Council on 
implementation of the communication and the 
follow up to these conclusions in 2015." 

Source: http://www.eu-
un.europa.eu/articles/fr/article_11973_fr.htm 

The views presented in this paper are those of the 

authors and do not necessarily represent the views of 

ODI.
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